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Downtown Office:
2000 L ST NW STE 200
WASHINGTON DC 20036-4907
Telephone 202.416.1670

2 September 1997

Mr. Terry L. Fishel, Chief
Land Mobile Branch, Licensing Division
Wireless Telecommunications Bureau
Federal Communications Commission
1270 Fairfield Road
Getteysburg, Pennsylvania 17325-7245

In re: Liberty Paving Company, Inc.
Conventional Business Radio Service Station WRG921
808/853.5875 MHz-Corona/Santiago Peak (Riverside) CA

Dear Mr. Fishel:

ROBERT J. KELLER, P.C.
Federal Telecommunications Law

4200 WISCONSIN AVE NW STE 106-233
WASHINGTON DC 20016-2143

Telephone 301.320.5355 1888.320.5355
Facsimile 301.229.6875/888.229.6875

rjk@telcomlaw.com
www.his.coml-rjk

Nearly nine months ago I sent you a letter containing uncontradicted and irrefutable evidence1 that the captioned
authorization cancelled by operation of law pursuant to Section 90.157 of the Commission's Rules and Regulations.
A copy of that letter is attached. We asked that you declare this to be the fact and purge the authorization from the
Commission's license database.

To date you have not responded to or acted upon the previous request. If you do not intend to act on this matter
immediately, I respectfully ask that you promptly advise me of the reason for such failure to act. If I do not hear
from you shortly, I have been instructed by my client to seek redress t the Commission level and/or in Court.

Kindly direct any questions or correspondence concerning this matter to the undersigned.

Sincerely,

Robert J. Keller
Counsel for Marc D. Sobel
d/b/a Air Wave Communications

cc: David P. Christianson, Esquire
Centrium South, Suite 310
725 Town & Country Road
Orange, California 92668

Counsel for Liberty Paving Company, Inc.

1 The evidence is in'the form of sworn testimony, given under oath, by the licensee himself, that the station was off
the air for more than one year
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SUPERIOR COURT OF THE STATE OF CAL IFORH IA

FOR THE CDUIlTY OF LOS AIIGELES

SUPERIOR COURT OF THE STATE OF CAL IFORH IA

FOR THE COUllTY OF LOS ANGELES

DEPOSIIION OF CHARLES BARMEU

FRIDAY. JANUARY 38, 199B

ENCINO. CALIFORHIA

3

APPEARANCES OF COUllSEL:

For the Plaintiff:

LAW OFFICES OF JOEL S. SEIDEL
BY: JOEL S. SEIDEL, ESQ.
18175 Ventura Boulevard
Salte 213
Enelno. California 91316

For the Plaintiff:

THOIIPSON HINE ,. FLORY P. L. L.
BY: SCOTT A. FENSKE, ESQ.
1921 N Street N.W.
Washington, D.C. 2H36-1681

For the Defendant FCC, Wireless Teleeoaunleatlons
Bureau:

WmiAII H. XHOWLES-XELLETT
A RIlEY AT LAW
12 FairfIeld Road
GettYSbUrg, PeMSylvanla 17325-7245

For the Defendant Enforte.nt and COnsuaer Inforlatlon
DIVIsion Wireless TeletOaUnltatlons Bureau:

JOIIII J. SCHAUBLE
ATlORKEY AT LAII
2t2S n Street, N.W.
Roo. B31B
WashIngton. D.C. 28554

AI so Presen t: Joes A. Xay. Jr.
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A - Letter to Federal coaunltatlons 98 Bureau frOl Frank Barnett dated
June 27, 1~

9
B - Datuant entl tied "Repeater Ilgreeaent" 171B
C - Datu.nt entitled "Request For 2811 Ad.lsslon' "

12 0 - Dat1lllllt Inti tied "Prell.lnary 2B
Statelent"
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Case No. LC 823366

Case No. LC 823366

JIlIIES A. KAY, JR••

PI alntltr.

vs.
HAROLD PICX, GERARD PICX,
Individually. and dOing business
as COnpUTER CONSULTANT AND

~~~lfltAn~N dUR~u~¥~~el~D as
SYSTEns. and doing business as
CCS, and do Ing bUS Iness as LANCE
HARDY BEST ADVERTISING, and
DOES 1 through 25. Ineluslve,

Defendants.

JIlIIES A. XAY. JR.,

PlalnWf.

DEPOSITION OF CHARLES BARKETT,

taken on behalf of the PlalnWf, to_ntlng at 9:48

a•••• at IBm Ventura BoUlevard, EntlnO, CalifornIa, on

Friday, January 38, 1998. before I1IlRCJIELl.E HIlRTlIIG, CSR

No. 9~7, WithIn and for the count, of Los Angeles, State

of Call fornla, pursuant to SUbpoena.

vs.

~~~~D ~ifhtoGmor~~X6us,ness
as UTER IlSULTMT AIID
S IIIlI do Inallus Iness as
C mON COK5IJLTMT aJlD
S and do Ing bUS Iness as
CC§l an~ dOing business as WCE
HAKUY BEsT ADVERTISING and
DOES 1 through 25, Inclusive,

Defendants.
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ENCIMO, CALIFOR1lIA - FRIDIIY, JIIKUIIRY 31\. 1998

9:40 a.l.

CHARLES BlIRHEn.
having been first duig sworn, was
exnlned and testIfied as follows:

EXI\lIINATIOK

BY nR. SEIDEL:
Q Good lornlng, nr. Barnett. ng nale Is Joel

Seidel, aM to Ig liledlate left IS nr. Scott Fenske. lie
are counsel for nr. Jales Xag.

1I0u Id the bureau lake the Ir appearance for

the record?
nR. SCHAUBLE: Present for Chief IIlreless

TelecollunlcatlOns Bureau are John J. Schauble and
1IIIIIai H. Knowles-Xellett.
BY nR. SEIDEL:

Q 1 asSDIe gou I ve had gaur depos \tlon taken

before: correct?
A Yes.
Q 1'1 gOIng to give 90U sale verg brIef

adlonl tlons. You tnow the serIousness of what gou are

doIng todag; correct?

II Correct.
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let gou gO off the record. Ir at ang pOint during the

deposl tlon gou \llsh to correcl soaethlng gou've slaled
earlier, Jusl let ae tnoll and lIe'll gO batk on the record
and lIe'lI do that. I lIant gaur best testllOn, todag. I

don't \lant to Intlildate goU or get angthlng frol 'au

ather than the truth.
Have gou taten ang ledlcatlon IIlthln the

last 24 hours?
AKa.
Q Have gou had ang drUgs or alcohol within the

I as t 24 hours?
II Mo.
Q lire 'ou capable of giving gaur best

testllOng todag?

A Yes.
Q Have 'ou spoten to angone about gaur

tes tllOng todag?
A No.
Q That was not a great question, so I will

rephrase It. Prior to this IOrnlng, has anyone dlStUssed
II I th gou IIhat lias go Ing to gO on here todag?

1\ I received a notice that I 1I0uid be here for
a depOSItion. I had a fev questions that I had clarified

on the order frol the tourt. That's al (. ng IIlfe tnolls

1'1 here.
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Q lind gou realize that gou've taken an oath to

tell the truth under penal tg of perJurg; IS that correct?

A Correct.
Q DurIng this deposItion 1'1 going to be

astlng gou a nuuer of questions. If at ang pOint gou

don't understand a question, please let Ie tnow aM I
Will rePhrase It. Ir gou don't let Ie tnow that gou do

not understand the question, the record 11111 reflect that
gou did.

1'1 gOIng to be aSking gou for estllates of
dates and tileS and lengths of conversations perhaps.
1'1 entl tied to ,our lIest estlllte, but IIhat I don't lIant
Is a guess. 1'1 going to give gou the standard

deflnl tlon of a guess as opposed to an estlllte. Ir I

asted gou to estllate the length of thiS table, gou could

lOOk at It and sag, lIell, It loots lite It's about ten

feet or so. You \lould probablg be falrlg tlose. If I
asted gou to estlllte the length of Ig deSk, gou would

have no tlue lIecause as far as I tnoll gou've never been

In Ig off Ice. Do 'au understand the dmerence betlleen

an est Ilate and a guess?
II Yes.
Q Ir at ang pOint during thiS depOSItion gou

need to take a break or gou \lID t to tal k to sOl8llne about
gaur testllOng, gou .ag do so. Just let ae tnow and I'll
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Q But ,ou've not discussed vIth angone \lhat

'au are gO Ing to be saVIng todag?
1\ 110.

Q 1'1 handing gou a docuaent entitled lIotlce

of DepOSItion Dutes Tecul. Have gou ever seen this
doculent before? Take your tile to look through It.

A fata,. I've seen It.

Q Is that ages?

1\ Yes.

Q If gou loot on tile tlllrd PlVe of this
dotuaent there Is a list of dotuaents that ve requested
that gou bring todag. Do gou see that?

1\ Yes.

Q Old 'au bring ang dotuaents responSive to
those requests?

1\ Yes.

Q nay I s. those, please.
1\ Yes.

lIII. SEIDEL: Off tile record.

IDlscusslon Ileld off the record ••
BY lIII. SEIDEL:

Q ThlSe docul8II ts that IOU brooht toda., ...
thlSe tOPl1S for II, or do I need to ute tOPl1S IlId
return thel to gou?

A The,'re tOPles for gou.

8
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Q Thank gou.
I have a letter that I would like to lark as

EXhibit A.
IPlalntlfr's EXhlplt Awas,larked Jor

l1Ientltlcation and Is at'taehed hereto. I '

BY nR. SEIDEL:
Q Do you recognize this letter, nr. Barnett?

A Yes, I do.
Q Old you write thiS letter?
A Yes, I did.
Q' Old you tgpe this letter?
A Yes, I did.
Q The signature at the bo ttOl, IS tha t your

Signature?

A Yes, It Is.
Q I would like to refer gou to a sentence

approxllatelg seven lines down frol the top of the first
paragraph. I'll read a portion of the sentence. "I have
In Ig possession a taped Phone conversation between
nr. Kay and Iysel f when I first was lade aware that IY
current carrier 'Fleetcall' had not assigned IY radiO
service to nr. Kag's cOlpang." You drafted that
sentence; correct?

A Yes, I did.
Q Do gou have possess Ion of a, taped Phone
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A That sentence was untrue when 1 wrote It.
Q SO It's gaur testllOng, If I understand It,

that what 90U Intended to do was attelPt to Get a taped
phone conversation of nr. Xig?

A That's correct.
Q When did gau Intend an doing that?

A If I lIad rece Ived an answer back frol tills
letter requesting a tape or saglnG tllat tllat was a
Pivotal Issue, I would have attelpted to get a tape.

Q Wllat If gou -- well, strike that.
Old gou ever attelPt to Get a tape of

nr. Kay speaking?
A Mo.
a so gau were ani g gO Ing to attelPt to get a

taped pllone conversation with nr. Kay If the FCC

reques ted one; correc t?
A That's correct.
a Maw, let Ie see If I unders tand gaur

testilOng. ThiS state.nt was untrue when gau lade It;

correct?
A That's true.
Q It's a correct stateaent tllat tillS was

untrue?
A That's a correct statelent that tllat

stateaent IS untrue.
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conversation between nr. Kag and goursel f?

A Mo, I don't.

Q Have gau ever taped a phone conversation
be tween yourse If and nr. Kag?

A No, I haven't.

Q Then It's not unfair for ae to state tllat
thiS stateaent Is untrue?

A That statelent Is untrue.

Q Whg dId gou lake that stateaent knowinG that
It was un true?

A Well, prior to writinG this letter I had
received a letter frol the FCC tellinG. that I was
Going to have Ig license reinstated. After I received
that letter I received a copg of tile petl tlon that

nr. Kag's attorneg sent to WaslllnGton or Gettgsburg still
fighting the Issue, and I thOUGht that If It was still In

the balance whether I was going to get Ig license back or

not and If a tape record lag caul d like a difference that

would be absolutelg Plwtal, I was willing to trg to get
a tape recording frol nr. Kag that he would repeat sale

of the tllings he had told Ie alreadg on the phone.

Q When gou drafted thiS sentence that I
alreadg read -- strike that.

This sentence I have read Into the record
was untrue when gau wrote It; correct?
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Q That statelent would relaln untrue -- strite

that question.
And gau had no llaedlate plans at the tile

gau drafted tills stateaent to obtaIn a taped conversation

of nr. Kay?

A Mo.

Q10u didn't have any plans; correct?

A Mat unless I lIeard back frol the response of

thiS letter savlne tllat theg wanted to see a tape.

Q Are there anv ather stat_nts In tills
letter that are untrue? Take all tile tIle gau like to
reView It.

A Ka, I don't think so.
Q 1'1 ealne to read the sentence rIght atter

the one I read Into tile record. "AlOng other Interestlne
thlnes he states that I was receiving service frol bath

calPanles. "
A That's a quote froa nr. Kag. He told Ie he

was recelvlne service froa bath CalPllIles.
Q Was gaur Intent In thiS letter to conveg to

the FCC tllat that statelent was an tile tape?

AKa.

Q PI GoinG to read both statllllllts tOlether
for the record. "I have In Ig possession a tlPld pbone

conversat Ian betveen nr. Kag and I,self vhen I first vas
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1 IIde aware that IY current carrier 'Fleetcall' had not 1

2 aSSigned IY radio service to nr. Kay'S cOlpany. AlOng 2

3 other Interesting things he sta,tes that I was receiVIng 3

4
' ~, \ servl,urrol bothcolpanles. 0 1 To Iy reading, 4

5 nr. Barni!tt, It sounds -to Ie tMt you've stated In this 5

6 letter that you have a tape of Mr. Kay speak lng, and 6

7 alOng the things he says 15 that you were receiving 7

8 service rrol both cOlpanles. 8

9 A IIell, that's not how I leant It to sound. 9
IB He told Ie this during the phone conversation, and IY lB

11 plan was to get hll to repeat It. 11

12 Q But you were only going to attelpt to get 12
13 hI. to repea t It If the FCC asked for a tape? 13

14 A That's true. 14

15 0 You III led this letter approxllately June 15

16 21. 1994? 16

17 A Yes. 11

18 0 Have you at any other tile shown this letter 18

19 to anyone frol the FCC? 19

2B A I don't think so. 2B
21 Q Have you ever given thts letter to any 21
22 attorney ror the Federal Couunlcatlons COI.lsslon? 22

23 A Not that I can recall. 23
24 0 Has the FCC or anyone frol the FCC ever 24
25 asked you ror a copy or thiS letter7 25

13

PAGE 14

would be an order being faxed over.

Q And Pf!or to that?

A I can't recall. It seels I tke I t had to

have been a period or around FebrUarg of '94 IIYbe.

Magbe FebrUarg, but deflnltelg or '94.

o Do IOU recall who gou spoke with?

A I spoke to a San Diego off tce. nagbe her

nale was June. I spoke to GettYSburg, I belIeve her nHe

was Sharon.
Q Do gOU relelber her Ias t nau?

AKa.
o Have you ever spoken to SOHOne by the nue

of Riley HollIngSworth?

A The naE IS real Iy fHtllar. It seels I

have. Just the naE Is fHtllar. I don't knOw whether

It '5 because It's been bantered about or not. I don't

know.

o Have gou ever spoken to angone with the

fIrst nale of -- strike the question.

Have you ever spoken to angone frol the

Federal COllunlcatlons COlllsslon who has a first nale of

Ann narle?

A It doesn't sound fulliar.

MR. SEIDEL: I 1I0uid lIke to gO orr the record for

a few Ilnutes to COpg sOle doculents.

15
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A Ko t that I can recall.

o So to the best of your knowledge gOU sent

this letter on or about June 27, 1994 and never showed

thIs letter to angone else connected with the FCC?

A That's true.

o And Just for the record, tell Ie If thiS 15

gaur unftrstand lng, when I say FCC I lean Federal

Couunlcatlons COulsslon?

A Yes, that's true. I haven't. I can't recall

sending thIs letter to angone else. I think thiS was the

last letter that I wrote.

o ny last question to gOU, sir, was SilPly a

foundational question. So that I have It on the record,

when I said to gou FCC you understood that I leant

Federal COllunlcatlons COulsslon. Has that been gaur

understand Ing?

A Yes.

o Dkag. Thank IOU. IIhen was the Iast tile

goU spoke wIth angone frol the FCC, Ir gou recall?

A I believe I talked to Knowles-Kellett, one

of thel yesterday Just for clarifIcation on the order

that had been faxed to Ie, the Judge'S order.

Q And prior to.that?

A one of these oentieHn called to let. know

there waul d be a depos Itlon and the date, and that there
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tRecess was taken.)

MR. SEIDEL: Back on the record.

Q I bave onlg one lOre question wI th respect

to the letter larked as EXhibit A. Have IOU ever

InforEd anyone rrol tbe Federal COuun Icatlons

Coulsslon that the statelents gou lade In that letter

were false? ''f-

AHa.

Q this lay refresh gaur recollection or It

certalnlg IIg get It started, but SOletlle In Decelber Dr

1993 gou let an Ind Ivldual naad nr. Berlan; IS that

correct?

A There Is a nr. Berlan.

Q Please explaIn to • the first tII8 gou

heard frol angone rrol LUckg's Tvo-llag RadiOS.

A Decllber 9, 1993.

Q Do 'OU recall IIhat hapPlll8d on tbat dag?

A nr. Berlan called I' omcI lIantlno an

appolntllllt to cou In to discuss Ig chanoe In radio

serVices. ktuall" I 1I0uld r8ll0rd tbat. lie started tbe

conversation so.thlng like that. It illS - I told 1111,

no, I wasn't Intlrtstld In cbanDlng radio SIl'VICIS.

And bl Slid, 110, lie SlId, "YOu IlIVI IIIIn

ass loned to I' cOlPan, and IOU lIave so. PIPIrS to fill
out and It won't take 10ng,O Dr so.thlng to that IfflCt.
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14:59 9/15/94

i' , Befpre the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

JAMES A. KAY, JR.

Order to Show Cause
why more than one
hundred sixty four Part 90
licenses should not
be revoked or cancelled.

Order to Show Cause
why Kay should not be
ordered to cease and
desist from certain
violations of Commission
rules.

ORDER '1'0 SHOW CAUSE AND
BEAllDJG DBSI:GID.'1'I:OH ORDER.

Adopted:

By the Commission:

aelea.ed: '.

1. The Commission has before it for consideration more than one hundred
sixty four land mobile licenses1 authorized under Part 90 of the Commission's
Rules. 47 C.F.R. § 90.1 ~~. The licensee, James A. Kay, Jr., has failed
to respond to Commission requests for written statements of fact. In
addition, we have reason to believe he has ,failed to comply.with the
Commission's Rules, and may not possess the character qualifications necessary
to be a Commission licensee. For the reasons that follow, we will order Kay
to show cause why his licenses should not be revoked or cancelled, and
designate the matter for a hearing before an administrative law judge.

2. In response to complaints regarding the construction and operational
status of a number of Kay's licensed facilities, on January 31, 1994,
Commission staff requested additional information to determine whether Kay had
committed rule violations by operating systems in the trunked mode that were
licensed for conventional use and by not meeting the construction and placed­
in-operation requirements of the Commission's Rules. 47 C.F.R. §§ 90.155,
90.631 and 90.033. This letter also requested information to enable the staff
to determine if stations licensed to Kay have permanently discontinued
operation in violation of our rules. 47 C.F.R. § 90.157. The letter also
directed Kay to provide information detailing the loading of end users on
Kay's base stations in order to assess Kay'S compliance with our -forty mile­
rule, which prohibits licensees from obtaining additional license grants
within foity miles of an existing station until the existing station is loaded

See Appendix A.
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to 70 mobile units per channel, and to apply our channel sharing and recovery
provisions. 47 C.F.R. §§ 90.623, 90.627, 90.631 and 90.633.

,.'

.~. We-have receive~ cOmplaintsrthat some of Kay'S stations are not
constructed..' Because, many of the stations are licensed to operate from
mountain peaks managed by the U.S. Forest Service in the Los Angeles area,
U.S. Forest Service permits are required to construct and operate on the
peaks. In order to assess compliance with our construction and operation
requirement, the staff requested that Kay identify the stations for which he
holds FCC licenses as well as those he manages. The staff directed Kay to
note those that are on U.S. Forest Service land.

4. Information available to ,the Commission also includes that James A.
Kay, Jr. has done business under a number of assumed names. We believe these
names include some or all of the following: Air Wave Communications, John C.
Allen dba Buddy Sales, Buddy Corp., Buddy Sales, Buddys Sales, Buddy Corp. dba
Buddy Sales, Buddy Corp. dba Southland Communications, Consolidated Financial
Holdings, Hessman Security, Roy Jensen, James Kay, James A. Kay, Jr., Lucky'S
Two Way Radio, LUckys Two Way Radio, Luckys Two Way Radios, MetroComm,
Multiple M Enterprises, Inc., Oat Trunking Group, Oat Trunking Group, Inc.,
Marc Sobel dba Airwave Communications, Southland Communications, Southland
Communications, Inc., Steve Turelak, Triple M Enterprises, Inc., V&L
Enterprises, and VSC Enterprises. The inquiry letter sent to Kay directed
that he identify all station licenses he holds under all names under which he
does business.

5. The letter also requested that Kay substantiate the loading of his
stations by providing customer lists and telephone numbers. Such business
records are the Commission's generally acceptable proof of loading. Kay was
assured that proprietary information would be considered confidential.

6. Kay filed a response that provided none of the requested
information. He simply referenced some dissimilar information provided to the
Commission staff at other times. Kay failed to provide the requested
information after numerous extensions of time, responding at one point that
"there is no date ... for which submission of the requested information would be
convenient". Accordingly, we will designate this matter for hearing to
determine Kay'S fitness to remain a Commission licensee, in light of his
conduct and his refusal to respond to the Commission inquiry.

7. We have also received complaints from various parties that James A.
Kay, Jr. misused the Commission's processes. For example, licensees have
complained tha~Kay has fraudulently induced them to sign blank Commission
forms seeking 'modification of license. Kay allegedly then uses the form to
cancel the licenses.

8. Accordingly, IT IS ORDERED that pursuant to Section 312(a) of the
Communications Act of 1934, as amended, James A. Kay, Jr. is directed to show
cause why his licenses should not be revoked or cancelledl at a hearing before
an Administrative Law Judge, at a time and place to be designated in a
subsequent Order, upon the following issues:

a) To determine whether James A. Kay, Jr. has abused the. . , .
Commission's processes by failing to respond to a Comm1ss10n 1nqu1ry;

b) To determine whether James A. Kay, Jr. has violated Section
1.17 of the Commission's Rules, 47 C.F.R. § 1.17, by failing to respond to a
Commission inquiry;

l Several of the rule violations discussed above are subject to an
automatic cancellation condition: if the licensee does not meet his or her
construction deadline, or if the licensee permanently discontinues operation. the
license cancels automatically. ~~, 47 C.F.R. 55 90.157, 90.631 and 90.633.



c) To determine whether James A. Kay, Jr. has exceeded his
license authority by operating systems in the trunked mode that were
authorized for conventionaf use and to determine if he has violated any of the
following: ~ections 90.155, 90.157~ 90.623, 90.627, 90.631, and 90.633 of the
Commission"s Rules, 47 C.F.-R. §§ 90_155, 90.157, 90.623, 90.627, 90.631. and
90.633;

d) To determine if any of James A. Kay, Jr.'s licenses have
automatically cancelled as a result of violations listed in subparagraph (c);

e} To determine whether James A. Kay, Jr. has misused the
Commission's processes in order to defraud other licensees;

f) To determine, in light of the evidence adduced pursuant to the
foregoing issues, whether James A. Kay. Jr. is qualified to remain a
Commission licensee; and

g) To determine whether Kay should be ordered, pursuant to
Section 312(b) of the Communications Act of 1934, as amended. to cease and
desist from violation of Commission Rules 1.17, 90.155, 90.157, 90.623,
90.627, 90.631. 90.633, 47 C.F.R. §§ 1.17, 90.155, 90.157, 90.623, 90.627,
90.631. 90.633.

9. IT IS FURTHER ORDERED that the above issues be consolidated for
hearing pursuant to Section 1.227(a)2) of the Commission's Rules.

10. IT IS FURTHER ORDERED that the Chief, Private Radio Bureau SHALL BE a
party to the proceeding.

11. IT IS FURTHER ORDERED. that to avail themselves of the opportunity to
be heard, the parties. pursuant to Section 1.91(c) of the Commission's rules.
in person or by attorney, shall file with the Commission within thirty (30)
days of the receipt of the Order to Show Cause and Hearing Designation Order a
written appearance stating that they will appear at the hearing and present
evidence on the matters specified in the Order. If a party fails to file an
appearance within the time specified. the right of that party to a hearing
shall be deemed to have been waived. See Section 1.92{a) of the Commission's
rules. Where a hearing is waived, a written statement in mitigation or
justification may be submitted within thirty (30) days of the receipt of the
Order to Show Cause and Hearing Designation Order. See Section 1.92(a) of the
Commission's rules. In the event the right to a hearing is waived by all the
parties to this proceeding, the presiding Officer. or the Chief Administrative
Law Judge if no presiding officer has been designated, will .~rminate the
hearing proceeding and certify the case to the Commission in the regular
course of business and an appropriate order will be entered. See Section
1.92(c) of the Commission's rules.

12. IT IS FURTHER ORDERED that the burden of proceeding with the
introduction of evidence and the burden of proof shall be on the Private Radio
Bureau.

13. IT IS FURTHER ORDERED that the Secretary send a copy of this order
via certified mail-return receipt requested to Dennis K. Brown, Esquire, Brown
and Schwaninger. P.C .• 1835 K Street N.W .• Suite 650. Washingcon. D.C. 20006.
and have this order or a summary thereof published in the Federal Register.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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Federal Communications Commissions
I270 Fairfield Road
Gettysbuf"l' PA 17325

Attn.: Gary Stanford

Dear Mr. Stanford, 12-6-94

It has come to my attention that several of my FCC radio mtion ticense applicationl. FCC radio
station license application which I have prepared for my custOlTH!r. and several finder's preference
requests I nave filed have aU been placed on hold by Mr. W. Riley Holllnpworth due to an investiption
that is being conducted into licenses held by Mr. James A. Kay. Jr.

I have been informed that Mr. Hollingsworth hu recently stated his Intent to dismiss one my radio
station license applications, file #415367. if Mr. Kay fails to respond to the Commissions inquiry. See
attached copy of letter dated 10128194 addressed to Mr. Kay. This letter to Mr. Kay improperly
included the file number of my application.

Mr. Hollingsworth has also delayed or intervened with an application for the American Red Cross,
Los Angeles Chapter file #129176. His request for addltJonallnformation, sent to me throUSh the
processor. for a separate letter restating the number of mobiles .0 be ptaced in operation on a Business
radio Service 460 MHz frequency channel seems quite unusual considering the mobile loading on these
frequencies is not limited. It appears that this special handline has occurred solely due to my name
appearing on the application as preparer.

, ~

I also have applied for a "finders preference" under the followlnl file numbers:

EiIsii Om filed I'cpt licensee <;all SlID ~
93F600 08109/93 Lance Hardy WNYQ46S Recon • opposition filed
93F622 10104193 Western Waste WNPP6041 Pending. no opposition filed
93F683 I1/05193 Reet Disposal WNGHS21 Pending - no opposition flied
93F7S8 02101194 LVJ Leasing WNKR724 Pendinl • no opposition fillid
94F323 07129194 Wilcox WNXG598 Pending. no opposition filed

I can only assume that l have been "black listed" by Mr. Holllnpworth and am havins my appllcadons
held, my customer's applications held, and my finder's preference requests 'snored due to my
asodation with Mr. Kay. Contrary to whatever beliefs that may be held by Mr. Hollingsworth. which
have resulted in his ukinS unwarranted actions apinst me. Iwould like to assure you that I am an
Independ.nt Two Way Radio Dealer. I am nm an employee of Mr. Kay's or of any of Mr. Kay's
companies. I am not related to Mr. Kay in any way. I hive my own office and business telephone
numbers. I advertise under my own company name in the Yellow Paps. My business taX rqistration
and resale taX permits 10 back to 1978 - lonl before I bepn conductinl any business whatsoever with
Mr. Kay - tne apparent tarpt of Mr. Hollinpworth.

& ..... -- _. --.._.. _ ... --_ .. - ............ -. --- ----
000021
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I feel it is very unfair that I be punished for whatever Mr. Kay may have or may not have done, solely

due to accusations apinat Mr. Kay..'
. !< , I

I would b~ most appreciative if y~u inv~tipte the mistreatment to which I am bein& subjected and
get my applications, my customer's application and my finder's preference requests processed in a
timely fashion. Should you need further assistance to asstst you in this matter, please call me at your
earliest convenience.

Sincerely,

Marc Sobel

'.
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versus

Federal Communications Commission,

Respondent.

EFORETHE

S COURT OF APPEALS
cr OF COLUMBIA CIRCUIT

1 ,' '.t,....l
~lv'~ J;u

Case No. 96- _

PETITION FOR WRIT OF MANDAMUS

Marc D. Sobel d/b/a Air Wave Communications (-Sobelj, through his attorney and

pursuant to the All Writs Ad. 1 Rule 21 of the Circuit Rules for this Court,2 and Rule 21 of the

Federal Rules of Appellate Procedure,3 hereby respectfully petitions this honorable Court for

issuance of a writ of mandamus to remedy the unreasonable agency delay on matters pending

before the Federal Communications Commission rCommission" or -FCCj, in support whereof

the following is respectfully shown:

A. Statement of the Case

Sobel holds various mobile telecommunications authorizations issued pursuant to Title

III of the Communications Ad4 and Part 90 of the FCC Rules and Regulations.s Attachment

No. 1 hereto is a list of the FCC licenses held by Sobel. issued either in his name or in some

variation of his trade name, Air Wave Communications.6 In most instances these licenses are for

Specialized Mobile Radio Systems (-SMRSj7 or are otherwise used by Sobel to provide mobile

1 28 U.S.C. § 1651(a).
2 D.C. Cir. Rule 21.
3Fed. R. App. P. 21.
4 47 U.S.C. § 301 et seq.
S 47 C.F.R. § 90.1 et seq.
6 Notwithstanding the use of the trade name, Sobel's business operations are conduded as a
sole proprietorship, and the licenses are issued to and held by him as an individual.
7 An SMRS is -[a] radio system in which licensees provide land mobile communications services
(other than radiolocation services) in the 800 MHz and 900 MHz bands on a commercial basis to
entities eligible to be licensed under this part. federal government entities and individuals.·
47 C.F.R. § 90.7.
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radio services to third parties in exchange for compensation for service, equipment. and/or

maintenance. These licenses and the operations conducted pursuant to them represent a

substantial part of Sobel's assets and livelihood.

In the development. maintenance, and improvement of mobile radio facilities such as

those licensed to Sobel, various FCC applications are from time to time necessary. These may

include applications to renew or modify existing licenses, applications for new facilities or for

additional channels. finder's preference requests8
, and other miscellaneous applications and

requests. Timely processing of such filings is extremely important to the technical. financial, and

competitive viability of the licensee's operations.

Attachment No. 2 hereto is a list of finder's preference requests and applications

(hereinafter sometimes referred to as the ·Sobel Filingsj filed by Sobel and still currently

pending before the FCC. Each listed item has been pending long beyond the typical time for

FCC disposition of such matters. Sobel has repeatedly asked the Commission. both formally and

informally, to either process these filings or to provide a clear and detailed statement of any

problems or impediments so he can address them. These entreaties have been to no avail. The

FCC has effectively placed a freeze on all matters before it relating to Sobel. For more than two

years Sobel has been unsuccessfully trying to break this logjam. In the past year alone. counsel

for Sobel has repeatedly (in letters, telephone calls, and at least one personal meeting) sought

either action on the pending matters or a full explanation of the reasons why action is being

withheld. Commission staff has offered only one very general explanation (discussed more fully

8 The FCC administers a ·finder's preference program,· whereby one who submits information
leading to the -recovery" of a licensed but unused mobile radio channel in certain bands can
receive a dispositive preference to obtain a license for that channel. See 47 C.F.R. § 90.173(k).
The target of such requests are typically licensed facilities that were never timely constructed,
have been abandoned by the licensee, or are otherwise subject to cancellation. The discovery of
potential targets and the submission of finder's preference requests are an important mechanism
whereby active mobile radio licensees seek to improve the quality, reliability, and capacity of
their systems through the addition of channels and/or coverage area. Indeed, the underiying
rationale of the program is to give bona fide licensees have an economic incentive to discover.
recover, and place into public service otherwise unused licensed channels. thereby enhancing
the FCC's enforcement activities and increasing efficient use of the spectrum. See PR Docket
No. 9Q-481. Report and Order (FCC 91-339), 6 FCC Red 7297 (1991), Memorandum Opinion
and Order (FCC 93-411),8 FCC Red 6690 (1993).
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below). but has refused to communicate the details of or the basis for its concems. The

Commission is withholding action on the Sobel Filings. but will neither tell Sobel the reasons, nor

afford him an opportunity to address them.

Commission staff has expressed concem about the relationship between Sobel and

Mr. James A. Kay, Jr. (-Kayj, another Part 90 licensee who is currently the target of FCC license

revocations proceedings.9 Kay and Sobel are friends and have a business relationship, the

nature and full details of which have been provided to the FCC. Kay manages the day·to-day

operations of a number of mobile radio systems in the Los Angeles, Califomia area. Many of

these are systems licensed to Kay, but some are licensed to other persons or entities and are

managed by Kay pursuant to management agreements. Some, but not all,10 of the stations

licensed to Sobel are managed by Kay pursuant to such an arrangement. 11 Sobel, ading as an

independent contractor, provides installation and maintenance services to the Los Angeles land

mobile radio community. Some of the stations serviced by Mr. Sobel in this regard are owned

and/or managed by Mr. Kay. Commission staff apparently relies on its ostensible concem about

9 In the interest of full disclosure, the Court is advised that ndersigned counsel for Sobel also
represents Kay on some licensing matters before the FCC. but does not represent Kay in
connedion with the revocation proceedings. (Undersigned counsel briefly represented Kay
during a pre-hearing phase of the proceeding while the parties were attempting to settle the case
but was replaced by special litigation counsel when settlement efforts failed and the discovery
and trial aspects of the proceedings once again became adive.) There are no matters currently
before the FCC in which Kay and Sobel have adverse interests. Nonetheless. Kay and Sobel are
fully infonned of and have expressly consented to the dual representation, and each understands
that he is free to seek separate counsel at any time.
10 The management agreement appties only to Sobel's 800 MHz facilities-he also owns and
operates various other stations that have no relationship whatsoever to Kay, with the possibte
exception that Sobel may lease or sublease site facilities from Kay as to some of these stations.
Moreover. the Kay-managed stations represent only approximately 10% of Sobel's gross
revenues. The vast majority of his income is derived from services provided to stations
unaffiliated with Kay.
'1 The management between arrangement Sobel and Kay is typical for the industry and
comports with applicabte FCC policies requiring the licensee to retain control of its stations.
Indeed, because Sobel installs and maintains his own stations. visits the transmitter sites on a
regular basis, and lives and works in the Los Angeles area. thereby keeping in regUlar contad
with Kay, Sobel has retained many more indicia of control than other licensees whose third-party
management arrangements have been blessed by the Commission. E.g. In the Matter of
Authorization of Motorola, Inc., Memorandum Opinion and Order (FCC 86-104),59 Rad. Reg. 2d
(P & F) 1333 (1986). See also Public Notice: Private Radio Bureau Reminds Ucensees of
Guidelines Conceming Operation of SMR Stations Under Management Contracts, (Release No.
1932),64 Rad. Reg. 2d (P & F) 840 (1988).
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the Kay-Sobel relationship to justify holding all of the Sobel Filings in abeyance. But the

Commission refuses to advise Sobel of the precise nature of these concerns, how the

relationship impacts Sobel's qualifications, or in what way it effects the propriety of any of

Sobel's pending applications or requests. If the Commission would put these issues to Sobel, he

would promptly and fully answer them.

In December of 1994 the Commission designated a hearing -[t]o determine. in light of

the evidence adduced ... whether James A. Kay, Jr. is qualified to remain a Commission

licensee.·12 The Commission's Wireless Telecommunications Bureau (hereinafter referred to as

-Bureau· or -Wireless Bureauj,'3 was made a party to the proceeding and charged with

prosecuting the case against Kay. The Commission stated in the designation order that Kay

holds 164 licenses, and listed them in Attachment A to the designation order.14 Item Nos.

158-164 on that list were licenses issued to Marc Sobel and/or Air Wave Communications, but

the Commission did not name Sobel as a target of the revocation proceedings. did not specify

any issues as to Sobel, and did not serve the hearing designation order on Sobel. This is not

surprising, because in instituting license revocation proceedings against Kay, the Commission

was under the belief that Sobel was a fictitious name used by Kay to circumvent FCC

regulations. As the Commission then articulated it: -Information available to the Commission also

indicates that James A. Kay, Jr. may have conducted business under a number of names. Kay

could use multiple names to thwart our channel sharing and recovery provisions .... We believe

these names inctude ... Air Wave Communications [and] Marc Sobel dba Airwave

Communications: '5 It was not until after the hearing was designated that Bureau staff

acknowledged that the designation order was inaccurate on this score and that Sobel is not a

fictitious Kay alias but a separate individual.

12 Order to Show Cause, Hearing Designation Order and Notice of Opportunity for Hearing for
Forfeiture (-Hearing Designation Order) (FCC 94-315; PR Docket No. 94-147), 76 Rad. Reg. 2d
{P&F) 1393 (1994). .
3 At the time of the designation order this matter was before the Private Radio Bureau. In a

reorganization of the Commission completed in early 1995, the functions of the Private Radio
Bureau were transferred to a newly-fonned Wireless Telecommunications Bureau.
14 Hearing Designation Order at 1f 1 & Attachment A.
15 Id. at 1f 3.

000004



-5-

Prior to the hearing designation order, at some time in late 1993 or ear1y 1994, Bureau

staff apparently imposed a freeze on processing any and all applications or requests filed in the

name of Marc Sobel. It was only when Sobel made status inquiries that he learned his

applications were being held up in connection with an investigation of Kay. The processing

delays were having an adverse effect on Sobel's business and technical operations, prompting

Sobel to write to the Commission in an effort to correct any misunderstanding on the part of staff

regarding his relationship with Kay and to request that processing of his applications be resumed.

Attachment No. 3 hereto is a copy of Sobel's December 4, 1994, letter to the Commission. The

Commission staff ignored this letter, and to this date there has been no response.

On January 19, 1996, more than a year after the as yet unacknowledged letter from

Sobel to the Commission, the FCC issued to Sobel a request for information pursuant to Section

308(b) of the Communications Act. 16 Attachment No. 4 hereto is a copy of that request. The

Commission sought information regarding the business relationship between Sobel and Kay. It

was admitted on the face of the letter that such information was being sought in connection with

Kay license revocation proceedings. 17 In a series of telephone consultations with various

Wireless Bureau staff members and representatives, Sobel advised (through counsel) that he

was prepared to answer the Section 308(b) inquiry, but that he also wanted discuss the status of

his pending applications and the reasons for the FCC's refusal to take action thereon. Counsel

for Sobel volunteered to meet with staff, and even offered to have Sobel fly from Los Angeles to

the east coast to be present at such a meeting and to answer personally any questions staff

16 Although the Commission had been advised in writing on December 6, 1995, that undersigned
counsel was assuming legal representation of Sobel before the FCC, the letter was sent directly
to Sobel and was not served on counsel. Section 1.12 of the FCC Rules and RegUlations
provides: -In any matter pending before the Commission in which an attorney has appeared for,
submitted a document on behalf of or been otherwise designated by a person, any notice or
other written communication pertaining to that matter issued by the Commission and which is
required or permitted to be furnished to the person will be communicated to the attorney, or to
one of such attorneys if more than one is designated. If direct communication with the party is
appropriate, a copy of such communication will be mailed to the attorney." 47 C.F.R. § 1.12.
1 Arguably, the letter constituted an abuse of Section 308(b) by the Bureau to coerce discovery
in connection with the Kay license revocation proceeding, ignoring the discovery procedures and
limits set by the presiding AU. Indeed, had the staff truly been interested in learning the truth
about the relationship between Sobel and Kay, as opposed to engaging in a fishing expedition
against Kay, it would have responded to the letter Sobel had submitted more than a year ear1ier.
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might have. The Commission's curious response to these overtures was to unilaterally withdraw

its Section 308(b) request. Attachment No. 5 hereto is a copy of the Commission's February 22,

1996 letter withdrawing the 309(b) request. The Wireless Bureau was apparently more interested

in maintaining its freeze on Sobel applications than it was in obtaining infonnation from him.

On March 18. 1996. counsel for Sobel wrote to the Commission, reiterating the requests

that had been made orally. A copy of the letter is appended hereto as Attachment NO.6.

Specifically. the letter stated:

I am attaching to this letter a list of the pending matters Mr. Sobel still has open
before the Bureau. Most if not all of these items would appear to be long
overdue for action. We urge prompt and timely action on these matters.
othelWise, we respectfully request that you promptly advise us of the reasons for
inaction on these matters so that we may address them.

To this date there still has been no response to this letter.

Meanwhile. the Kay revocation proceeding was well under way. As noted earlier, the

revocation proceeding was directed solely at Kay, being premised on the theory that -Marc

Sobel ft was merely one of several fictitious names allegedly used by Kay.18 At some point it

became clear to the Bureau that Sobel was not a fictitious alter ego of Kay, but a real and

separate individual. Whether this realization came about in the course of pre-trial discovery or as

a result of Sobel's efforts to unfreeze his pending applications, it presented a problem for the

Bureau. The Bureau was seeking a summary decision which it argued would allow the revocation

of the Kay licenses without hearing.19 The Bureau feared a fly in the ointment. namely. several

licenses within the scope of the requested summary decision were actually held by Sobel, who

18 Unlike FCC applications for most other Title III services. applications filed pursuant to Part 90
of the FCC Rules provide only minimal infonnation about the identity of the applicant (name.
address, and type of entity). and that is rarely questioned absent some reason for doing so. The
Commission apparently was under the impression at the time of the hearing designation order
that Kay had somehow exploited these cryptic requirements to obtain licenses in the name of
Sobel that he might othelWise have been preduded from obtaining in his own name. Whatever
the basis for the Commission's initial belief, the Bureau eventually acknowledged that Kay and
Sobel are two separate individuals.
19 The AU eventually issued such a ruling, inexplicabty making a summary ruling on even the
ultimate issue of license revocation, even though no evidence has yet been taken and the
Bureau's request was not factually supported by any swom dedarations. WT Docket No. 94-147,
Summary Decision of Administrative Law Judge Richard L. Sippel (FCC 96-0-02; released May
31, 1996). The effectiveness of that decision has been stayed pursuant to 47 C.F.R. § 1.276(b),
and the matter is cunently under review by the full Commission.
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was not even a party to the proceeding, much less a proper target of it. At best for the Bureau,

potentially requiring further hearing proceedings. At worst, the AU might view this complication

as a convenient reason to deny the Bureau's request for summary decision altogether.

Trial counsel for the Bureau contacted counsel for Sobel to discuss this ·problem." In

those discussions and in letters submitted to the AU (see Attachment NO.7 hereto), Sobel made

clear his positions: (a) that he was not a proper target for revocation insofar as he was not

named in or served with the designation order. (b) that he did not intend to intervene in the

proceedings except insofar as necessary to advance the position stated in (a), above; (c) that

whether or not Sobel were to intervene in the proceeding, it would still require a modification of

the designation order by the full Commission (not by the AU or the Bureau) to specify Sobel as

a target and to state issues against him; and (d) that it would be inequitable and unfair, if not

arbitrary and capricious, for the Commission to proceed straight to revocation of Sobel's

licenses. without first confronting Sobel (in a non-litigation context) with the alleged grounds

therefor and giving him an opportunity to respond. In the course of these discussions, Sobel

again repeatedly asked that the Bureau either resume processing of his pending applications or

state its reasons for inaction so that Sobel might address them.

The Bureau asked the AU to certify to the Commission the question whether the hearing

designation order should be modified to delete from its scope those licenses held by Sobel. In so

doing the Bureau opined that the ·nature and extent· of the relationship between Sobel and Kay

·should be explored, at least initially, in the context of a non-adjudicatory investigation.olD The

ALJ agreed and, on March 15, 1996. so certified the matter to the Commission. 21

While the request for certification was under consideration by the Commission, Sobel

continued his efforts to have Commission staff resume processing his pending applications.

Counsel for Sobel made telephone inquiries to follow up on his March 18, 1996 letter

(Attachment NO.6 hereto). Bureau staff eventually advised that the posture of the Sobel licenses

20 Wireless Telecommunications Bureau's Request for Certfflcation, at 14 (filed March 6, 1996,
in WT Docket No. 94-141).
21 Order (FCC 96M-35: released March 15, 1996: WT Docket No. 94-147).
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in the revocation proceeding prevented action on them, but promised that the status of the Sobel

Filings would be addressed after a ruling on the certified question, provided that the Commission

removed the Sobel licenses from the scope of the hearing designation order.

On May 8, 1996, the Commission released a ruling on the request for certification in

which it expressly deleted the Sobel licenses from the scope of the hearing designation order.22

But the Bureau did not honor its promise to discuss the matter after the Commission ruling.

When Sobel contacted the Bureau after release of the Commission's order, he was advised to

renew his requests for action, in writing, to a different Bureau staff member. Accordingly, on May

23, 1996, counsel for Sobel wrote to W. Riley Hollingsworth, Deputy Chief of the Wireless

Bureau's Gettysburg Office of Operations. Attachment NO.8 hereto is a copy of that letter. In the

May 23 letter Sobel very cleany stated:

In light of the Commission's ruling, we once again urge prompt action on these
matters. If the Commission has some reason for not processing Mr. Sobel's
matters, it has never communicated it to Mr. Sobel so as to afford him an
opportunity to address any perceived problem. You should be aware that Mr.
Sobel has asked me to seek a jUdicial writ of mandamus if the apparent freeze
on the processing of his matters is not resolved promptly. I know that neither of
us wants that, so I am hopeful we can informally and expeditiously resolve these
matters.

To date, the Commission has totally ignored the May 23, 1"96 letter; the March 18, 1996 letter;

the December 4, 1994 letter; and the countless persistent requests by telephone. Inaction on the

Sobel Filings continues and the Commission is absolutely silent as to why or what Sobel may do

about it.

On June 11, 1996, the Wireless Bureau sent Sobel a second Section 308(b) request,

once again seeking information about Sobel's relationship to Kay. Attachment NO.9 hereto is a

copy of that request. It is curious that the Bureau pretends to be ignorant of the Sobel-Kay

relationship. In numerous conversations with Bureau staff, counsel for Sobel has (with Sobel's

consent) candidly disclosed the details of the relationship. Moreover, the Bureau had already

obtained detailed information, including a copy of the management agreement between Sobel

and Kay, in its discovery against Kay in the license revocation proceedings. Rather than respond

22 Order (FCC 96-200; released May 8,1996; WT Docket No. 84-141).
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to Sobel's repeated requests for action on his pending applications-and without ever having

responded to the offer to make Sobel available to the Bureau in person for questioning and

discussion-the Bureau instead issued a 308(b) request that sought essentially the same

information as the request the Bureau had unilaterally withdrawn less than four months earlier.

Sobel timely answered the Bureau's 308(b) request on July 3, 1996. Attachment No. 10

hereto is a copy of that response. We particularly refer the Court's attention to the first section of

that letter, entitled "General Observations,n including footnote number 1, setting forth the history

of the Commission's delay and silence, and once again putting the Commission on notice that

Sobel was contemplating seeking judicial relief. It has now been more than two and a half

months since the response was tendered, but Sobel has heard absolutely nothing from the

Bureau. At least two telephone inquiries since then have proved unfruitful. The Bureau continues

to withhold action without offering Sobel any explanation or any opportunity to respond.

B. Statement of Issues Presented

Whether the Commission has unreasonably delayed taking action on Sobel's pending

mobile radio license applications and finder's preference requests.

Whether the Commission's unreasonable delay in acting on Title III applications and its

continued failure to provide the applicant with a clear explanation of the reasons for such delay,

thereby depriving the applicant any meaningful opportunity to address the matter, constitutes an

effective denial of such apptications without hearing in violation of Section 309(e) of the

Communications Act. 23

c. Statement of the Relief Sought

Sobel hereby petitions this Court for a writ of mandamus to compel the Commission to

immediately resume processing all of the Sobel Filings and either to take such actions necessary

to grant the Sobel Filings or to provide Sobel with a detailed statement of the reasons why the

Commission is unable to grant one or more of the Sobel Filings. It is requested that the

Commission be directed to take such actions within thirty days of the issuance of the writ of

23 74 U.S.C. § 309(e).
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mandamus. It is further requested that. as to any matter in which the Commission has provided

Sobel with a detailed statement of reasons why it is unable to grant one or more of the Sobel

Filings, the Commission be directed to afford Sobel a meaningful opportunity to respond, that he

be given a reasonable time in which to respond. and that the Commission then take dispositive

action either granting or (subject to Sobel's hearing rights) denying such application within thirty

days of Sobel's response.

o. Statement of Reasons Why the Writ Should Issue

The matter we lay before this Court is quite simple: If the FCC has no reason for

withholding action on the Sobel Filings, it should promptly resume processing them. If there is

some legitimate question about the propriety of any particular application and/or the

qualifications of Sobel in general. Sobel is entitled to have these matters c1eariy and succinctly

put to him and an opportunity to address them. It is unconscionable and unlawful for the FCC to

sit indefinitely on all of the Sobel Filings. Each day of inaction further damages Sobel

economically and competitively.

The Sobel Filings are listed in Attachment NO.2 hereto. Four of them are finder's

preference requests. 24 One of these requests was granted by the Commission. but a petition for

reconsideration has been pending, without resolution, since eariy 1994. Three of the finder's

preference requests. tendered from late 1993 to early 1994, were unanswered by the target

licensee and unopposed by any other party. This would normally result in the prompt and routine

award of a preference. Sobel filed motions for summary decision over two years ago,25 but the

Commission has taken no action. Also listed on Attachment NO.2 are eight different applications

by Sobel for new facilities and/or modifications to existing facilities. filed at various times from

May of 1994 to July of 1995. None of the applications has been opposed, and it is now years

past the typical processing time for routine unopposed applications. Still the FCC refuses to act.

24 See footnote 8, above.
~5 This is an extraordinary procedure. The Commission will typically award a preference promptly
and sua sponte when the request is unopposed by the target licensee.
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